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Abstract:

This study aimed to identify the adequacy of the legal regulation of the mortgage
contract on immovable property in Palestine, by explaining the nature of the
mortgage, the mechanism of its convening and its most important problems, as
well as clarifying the conditions required in the mortgage in terms of the conditions
of the mortgaged money, the conditions of its ownership and the conditions of the
secured debt, in addition to indicate the adequacy of the legislation currently
applied with regard to the legal regulation of the mortgage and the deficiencies and
shortcomings in the texts of those laws. To achieve the goal of this study, the
researcher used more than one method, the historical method with the aim of
knowing the historical development of mortgage laws in Palestine due to the
multiplicity of legislation and their different sources, and the descriptive approach,
which aims to analyze and study the legal status of mortgage by collecting legal
texts related to mortgage and interpreting them to derive their implications.

In conclusion, the researcher reached a set of results, perhaps the most important of
which are:

1. The mortgage was organized according to a set of dispersed laws in Palestine,
including Ottoman laws, British laws, and Jordanian laws, some that were
approved after the establishment of the Palestinian Authority, others that are not
enforceable and canceled, and some that are in force until this moment.

2. The non-occurrence of mortgages on real estate results in the requirement to
register in the land departments, which means that the mortgage must be registered
in the land registry.

3. As a result of the indivisibility of the mortgage, it is not related to the public
order, and this means that it is permissible to agree to violate it. The parties to the
mortgage have the right to agree to exclude some matters from it or release part of
the property in exchange for each part of the debt.

a



4. The mortgage contract is absolutely null and void whenever it lacks the
formality required by law, and its invalidity results in the demise of all legal effects
of the mortgage.

The study also recommended a set of recommendations, the most important of
which are:

1. The necessity of working on approving a legal regulation in Palestine that
regulates the issue of mortgage from its beginning to its end, because of its
importance in the modern era.

2. The Palestinian legislator must develop legal texts for cases in which the
mortgagor is not the owner of the mortgaged property, such as the mortgage in the
property of others, the issue of the mortgage from the apparent heir, or the
mortgage issued by the owner of a fictitious property, or from an owner whose
ownership has been retroactively removed.

3. The Palestinian legislator must set special texts related to the common share
mortgage, as it is one of the most common forms of ownership in Palestine.

4. The Palestinian legislator should reduce the procedures followed when the
mortgagee creditor requests execution on the mortgaged property, as he is the
owner of a right and it is more appropriate to protect and assist him in repaying his
debt.
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